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Mr. C(airman- Mr. Ra(all- and Members of t(e Committee- I am 8amie Rappaport Clar:- 
E<ecutive @ice President of Defenders of Wildlife.  T(an: you for t(is opportunity to 
present t(e views of Defenders of Wildlife- Environmental Defense- and World Wildlife 
Fund on H.R. IJ24- t(e T(reatened and Endangered Species Recovery Act of 200P. 
 
SUCCESS OF THE ENDANGERED SPECIES ACT 
 
Prior to coming to Defenders of Wildlife- I wor:ed for t(e federal government for almost 
20 years- for bot( t(e Department of Defense and  t(e Department of t(e Interior.  I 
served as Director of t(e U.S. Fis( and Wildlife Service from 1SS7 to 2001.  T(us- I (ave 
seen t(e Endangered Species Act from different perspectivesU t(at of an agency wor:ing 
to comply wit( t(e lawV leading t(e agency c(arged- along wit( ot(er federal agencies- 
states- and private landowners- wit( implementing t(e lawV and now leading a 
conservation organization wor:ing to ensure t(at t(e law is fully implemented to 
conserve t(reatened and endangered plants and wildlife.   
 
T(e common lesson I (ave drawn from all of t(ese e<periences is t(at t(e Endangered 
Species Act is one of our most farsig(ted and important conservation laws.  For more 
t(an I0 years- t(e Endangered Species Act (as sounded t(e alarm and saved wildlife t(at 
we (umans (ave driven toward e<tinction.  Today- we (ave wolves in Yellowstone- 
manatees in Florida- and sea otters in California- largely because of t(e Act.  We can still 
see bald eagles in t(e lower 4J states and ot(er magnificent creatures li:e t(e peregrine 
falcon- t(e American alligator- and California condors- largely because of t(e Act.   
 
Indeed- t(ere can be no denying t(at- wit( t(e Endangered Species ActYs (elp- (undreds 
of species (ave been rescued from t(e catastrop(ic permanence of e<tinction.  Many (ave 
seen t(eir populations stabilizedV some (ave actually seen t(eir populations grow.  Some 
(ave even benefited from compre(ensive recovery and (abitat conservation efforts to t(e 
point w(ere t(ey no longer need t(e protections of t(e Act. 
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In so many ways- Congress was prescient in t(e original construction of t(e Endangered 
Species Act.  First- it crafted an Act t(at spo:e specifically to t(e value ! tangible and 
intangible ! of conserving species for future generations- a :ey point sometimes lost in 
todayYs discussions.   
 
Second- it addressed a problem t(at- at t(e time- was only just beginning to be 
understoodU our looming e<tinction crisis.  Currently t(ere is little doubt left in t(e minds 
of professional biologists t(at Eart( is faced wit( a mounting loss of species t(at 
t(reatens to rival t(e great mass e<tinctions of t(e geological record. Human activities 
(ave broug(t t(e Eart( to t(e brin: of t(is crisis. Many biologists today say t(at coming 
decades will see t(e loss of large numbers of species.  T(ese e<tinctions will alter not 
only biological diversity but also t(e evolutionary processes by w(ic( diversity is 
generated and maintained. E<tinction is now proceeding one t(ousand times faster t(an 
t(e planetYs (istoric rate.  
 
Lastly- in passing t(e Act- Congress recognized anot(er :ey fact t(at subse\uent 
scientific understanding (as only confirmedU t(e best way to protect species is to 
conserve t(eir (abitat. Today- loss of (abitat is widely considered by scientists to be t(e 
primary cause of species endangerment and e<tinction. 
 
Reduced to its core- t(e Act simply says t(e federal government must identify species 
t(reatened wit( e<tinction- identify (abitat t(ey need to survive- and (elp protect bot( 
accordingly.  And it (as wor:ed.  More t(an 1J00 species currently protected by t(e Act 
are still wit( usV only S (ave been declared e<tinct.  T(atYs an astonis(ing success rate of 
more t(an SS percent.  It (ig(lig(ts t(at t(e first step toward recovering a species is to 
(alt its decline. 
 
Wit( t(is record in mind- t(e benc(mar: against w(ic( to measure any proposal to 
c(ange t(e Act isU  Does it truly aid species conservation]  If t(e answer is no- t(en we 
(ave failed.  
 
H.R. 3824 UNDERMINES SPECIES RECOVERY  
 
Mr. C(airman- you (ave been \uite critical of t(e Act for not doing a better job of 
recovering species.  T(e Act can be improved to better promote species recovery.  
Unfortunately- t(e bill you (ave introduced- H.R. IJ24- is very disappointing.  Instead of 
promoting recovery- H.R. IJ24 would deal a tremendous setbac: to t(e recovery of 
t(reatened and endangered species. 
 
H.R. IJ24 undermines species recovery in several waysU 
 
1.   H.R. 3824 Fails to Protect Habitat Necessary For Species Recovery 

 
H.R. IJ24 establis(es new recovery planning re\uirements t(at fail to ensure t(at (abitat 
necessary for species recovery will be ade\uately protected or even considered in 
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determining- under section 7 of t(e Act- w(et(er agency actions are li:ely to jeopardize 
t(e continued e<istence of t(reatened and endangered species.  T(us- t(e billYs 
elimination of critical (abitat wit(out providing an improved way of protecting (abitat 
essential to species recovery is a significant step bac:ward- one t(at seriously undermines 
t(e purpose and intent of t(e law. 
 
2.   H.R. 3824 Weakens the Obligation of Federal Agencies to Consult on Their 

Actions 
 
H.R. IJ24 significantly wea:ens t(e substantive and procedural protections of section 7- 
generally considered t(e ActYs most important and effective provision.  For e<ample- 
aut(orizing t(e Secretary to establis( undefined ^alternative procedures_ for complying 
wit( section 7 could all but eliminate t(e current re\uirement t(at eac( federal agency 
consult wit( t(e Services on ^any action_ w(ic( is li:ely to (arm endangered or 
t(reatened species.  Furt(er- H.R. IJ24 creates several e<emptions from t(e re\uirements 
of section 7 wit( respect to section 10 conservation plans and section 6 cooperative 
agreements.  If federal agencies are not even re\uired to engage in section 7 consultation- 
t(e bill ma:es it (ig(ly unli:ely t(at t(ey will do anyt(ing to promote species recovery.   
 
3.   H.R. 3824 Creates a De Facto Exemption From the Prohibition Against Take 

of Endangered Species 
 
H.R. IJ24 creates a broad and unwarranted de facto e<emption from t(e current 
pro(ibition against ta:e of an endangered species- contained in section S of t(e Act.  
Under H.R. IJ24- a landowner can demand from t(e Secretary a written determination of 
w(et(er a proposed activity will violate t(e ta:e pro(ibition.  If t(e Secretary fails to 
respond wit(in S0 days- t(e bill provides t(at t(is s(all be deemed a determination t(at 
t(e activity will not result in a ta:e.  Given t(e overburdened U.S. Fis( and Wildlife 
Service- bogged down already in a morass of missed deadlines- it is easy to see (ow 
landowners will be able to secure de facto e<emptions from t(e Act simply by waiting S1 
days.  Not only will t(is impede species recovery- it may result in piecemeal w(ittling 
away of important (abitat- t(ereby accelerating species e<tinctions. 
 
4. H.R. 3824 Weakens Protection of Threatened Species 
 
H.R. IJ24 undercuts prospects for recovery of t(reatened species as well as endangered 
species.  Currently- section 4 of t(e Act re\uires regulations for t(reatened species t(at 
meet a (ig(ly protective standardU  ^necessary and advisable for t(e conservation_ of t(e 
species.  In ot(er words- under current law- t(e Secretary is re\uired to issue regulations 
t(at are necessary and advisable for t(e recovery of t(reatened species.  H.R. IJ24 
eliminates any re\uirement w(atsoever for regulations protecting t(reatened species.  
Moreover- even w(ere t(e Secretary c(ooses to issue a regulation for a t(reatened 
species- H.R. IJ24 eliminates t(e protective standard for suc( regulations. 
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P. H.R. 3824 Weakens the Scientific Foundation for Endangered Species 
Decisions 

 
H.R. IJ24 wea:ens t(e role of science in virtually every decision under t(e Act.  
Language re\uiring scientific information to comply wit( t(e Data cuality Act- to be 
empirical- peer"reviewed- and consistent wit( yet"to"be"written regulations before it can 
be considered t(e ^best scientific data available_ creates new procedural (urdles t(at 
t(reaten to e<clude important scientific information suc( as population modeling and 
projections.  Moreover- by failing to provide additional resources to comply wit( t(ese 
new re\uirements- w(ile maintaining and adding new deadlines- t(e bill virtually 
guarantees continued problems implementing t(e Act- furt(er reducing t(e li:eli(ood of 
species recovery. 
 
6. H.R. 3824 Eliminates the Endangered Species Committee, the Act’s Ultimate 

Safety Valve 
 
H.R. IJ24 eliminates t(e Cabinet"level Endangered Species Committee- establis(ed by 
Congress in 1S7J to resolve truly irreconcilable conflicts between species conservation 
and development.  T(e e<emption provisions contained in section 7(e)"(n) (ave only 
rarely been used- testifying to t(e ActYs fle<ibility for resolving conflicts.  Nevert(eless- 
t(e availability of t(e Endangered Species Committee- wit( its power to decide t(e 
ultimate fate of a species- (as served as an important caution sign and an essential safety 
valve for conflict resolution.  Eliminating it will only lead to furt(er controversy over 
species conservation- rat(er t(an promoting species recovery. 
 
7. H.R. 3824 Requires Taxpayers to Pay Developers and Corporations Not to 

Violate the Law 
 
H.R. IJ24 re\uires ta<payers to pay developers- corporations- and ot(ers t(e fair mar:et 
value of any use of t(eir property w(ic( is determined to violate t(e pro(ibition against 
ta:e of an endangered species.  Under t(e bill- developers are not re\uired to first avail 
t(emselves of t(e ActYs permit procedures under section 10 or- if a federal permit is 
involved- section 7 consultation.  T(ere is no re\uirement t(at t(e proposed activity be 
more t(an speculative and t(ere is no limit on t(e number of times a developer can 
receive compensation for different proposed activities on (is or (er land.  T(us- a 
developer mig(t propose construction of a s(opping center t(at will wipe out t(e (abitat 
of an endangered species.  Once t(e developer (as been compensated for t(at use- (e or 
s(e can propose an office par: on t(e site and become entitled to compensation again.  
Instead of promoting species recovery- t(is provision creates a windfall for developers 
and corporations- re\uiring ta<payers to pay t(em over and over again for not :illing or 
injuring endangered species. 
 
IMPROVING SPECIES RECOVERY UNDER THE ACT 
 
Mr. C(airman- your bill- H.R. IJ24- will not ma:e t(e Endangered Species Act do a 
better job at recovering species or improve t(e Act generally.  T(ose goals are 
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ac(ievable- (owever- if t(is Committee and t(e Congress will ta:e a more productive 
pat(  T(e following steps would improve t(e Act and ensure it wor:s better for all 
sta:e(oldersU 
 

1. Make species recovery the central focus of the Act 
2. Properly protect and manage habitat that is needed for species recovery. 
I. Enhance the science underlying endangered species conservation 
4. Promote greater partnerships with the states 
P. Provide incentives for conservation on private lands 
6. Significantly increase funding for the Act 

 
Allow me to elaborate on eac( of t(ese recommendations. 
 
1. Make species recovery the central focus of the Act 
 
T(e goal of t(e Act is to conserve species and t(e ecosystems upon w(ic( t(ey depend.  
Section I(I) of t(e Act defines conservation as ^t(e use of all met(ods and procedures 
w(ic( are necessary to bring any endangered species or t(reatened species to t(e point at 
w(ic( t(e measures provided pursuant to t(is Act are no longer necessary._  In ot(er 
words- t(e goal of t(e Act is to recover species.  Implementing t(at goal (as- (owever- 
been elusive. 
 
We can ma:e t(e ESA more effective for species and less onerous for landowners by 
ensuring t(at federal agencies do t(eir part to promote species recovery.  T(at means 
ma:ing sure t(at federal agencies are (eld to a (ig( standard.  If federal agencies are 
allowed to do t(ings t(at ma:e recovery less li:ely to occur- t(at pus( recovery off into 
t(e distant future- or t(at increase t(e cost of recovery- not only will species conservation 
suffer but t(e regulation of private landowners and ot(ers will almost certainly increase.  
Yet- federal agencies (ave been allowed to do e<actly t(at. 
 
Section 7 of t(e Act re\uires all federal agencies to consult wit( t(e Secretary of t(e 
Interior or Commerce to insure t(at t(eir actions are not li:ely to jeopardize t(e continued 
e<istence of a listed species or adversely modify or destroy critical (abitat.  However- 
t(ere is no statutory definition of jeopardy in current law.  T(e only definition of jeopardy 
is regulatory and several courts (ave now found t(at definition invalid because it ignores 
t(e effects of an action on species recovery. 
 
As federal agencies (ave ignored t(e effects of t(eir actions on recovery of species-  
recovery (as become an ever more distant goal.  Conse\uently- t(e burden on private 
landowners to ma:e up for w(at t(e federal agencies (ave not done (as grown ever 
greater.  If you really want to ma:e t(e Act more effective at recovering species and less 
burdensome for private landowners- you can do t(at in one simple stepU  define jeopardy 
in t(e Act so t(at agencies insure t(at t(eir actions will not ma:e it less li:ely t(at a 
species will recover or significantly delay or increase t(e cost of  recovery. 
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T(e goal of recovering species and- t(erefore- t(e definition of jeopardy- s(ould be clear 
and unambiguous- wit(out any \ualifications suc( as ^in t(e long"term._  T(e addition of 
t(at p(rase creates a serious ris: t(at actions t(at (ave substantial adverse impacts on a 
species- but are of s(ort duration- may not be seen as jeopardizing t(e continued e<istence 
of t(e species.  By adopting an unambiguous definition of jeopardy- Congress will ma:e 
clear t(at t(e central goal of t(e Act is to recover species and t(at section 7 consultations 
on federal agency actions must assess w(et(er t(e actions are li:ely to impair recovery.    
 
2. Properly protect and manage habitat that is needed for species recovery 
 
Since species recovery is t(e central goal of t(e Act- t(e :ey step in ac(ieving t(at goal is 
properly protecting and managing (abitat necessary for species recovery.  Accordingly- 
t(e Act s(ould ma:e clear t(at t(e (abitat necessary for recovery needs to be identified 
and protected.  T(e recovery plan is t(e logical and appropriate place to ac(ieve t(is. 
 
Section 4(f) of t(e Act re\uires t(e Secretary to develop and implement recovery plans.  
In order to ma:e t(ese plans truly effective in ac(ieving species recovery- several 
c(anges s(ould be made.  First- t(ere s(ould be a deadline for developing recovery plans- 
per(aps I6 mont(s from t(e date a species is listed.  Second- specific areas of land or 
water t(at are of particular value to t(e conservation of t(e species and t(at are li:ely to 
re\uire management or protection in order to accomplis( t(e goals of t(e recovery plan 
s(ould be identified.  T(ird- t(ere s(ould be a clear re\uirement t(at- in considering 
w(et(er a federal agency action is li:ely to jeopardize a listed species- t(e effects of t(e 
action on t(e (abitat identified in t(e recovery plan must be considered.   
 
Adoption of t(ese measures- in combination wit( a clear statutory definition of jeopardy 
tied to a recovery standard- could eliminate t(e need for designation of critical (abitat.  If 
suc( measures were adopted- designated critical (abitat s(ould be treated as (abitat 
necessary for recovery in t(e interim w(ile (abitat necessary for recovery is identified-.   
 
I. Enhance the science underlying species conservation 
 
T(ere (as been muc( debate over t(e \uality of science underlying endangered species 
conservation decisions.  Unfortunately- most of t(e proposals to address t(is- including 
H.R. IJ24- (ave focused on restricting t(e types of data t(at can be considered or 
re\uiring time"consuming and cumbersome peer"review of virtually all conservation 
decisions.  Rat(er t(an t(rowing more roadbloc:s in t(e way of consideration of t(e best 
available science- as t(e Act re\uires- you s(ould increase t(e scientific capacity of t(e 
FWS and NMFS by creating for eac( of t(em a science advisory board modeled after t(e 
very successful science advisory board of t(e EPA.   In t(at manner- rat(er t(an (aving 
Congress tell t(ese agencies (ow t(ey s(ould do science h Congress can give t(em t(e 
benefit of useful input from scientifically \ualified aut(orities. 
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4. Promote greater partnerships with the states 
 
An important way to strengt(en t(e Act is to ta:e full advantage of t(e e<perience- 
e<pertise- and ot(er strengt(s of state fis( and wildlife and conservation agencies.  T(e 
role of t(e states in t(e conservation of imperiled species s(ould be strengt(ened and 
improved by fostering a stronger partners(ip between t(e states and t(e federal 
government.  Currently- section 6 of t(e Act calls generally for cooperation between state 
and federal governments- but specifically addresses only t(e ac\uisition and management 
of land.  Section 6 s(ould be amended to specify t(at t(ere be consultation wit( t(e State 
agencies concerned regarding revisions of t(e list of endangered species and t(reatened 
species- development and implementation of recovery plans- ac\uisition of lands- waters- 
or interests t(erein- issuance of permits- and measures to direct attention and resources to 
species before t(ey become endangered or t(reatened.   
 
As a furt(er step in t(is direction- section 6 s(ould be amended to replace t(e current 
system of ^full aut(orities_ and ^limited aut(orities_ cooperative agreements- wit( a 
simpler and more meaningful approac(.  States s(ould (ave t(e fle<ibility to enter into 
cooperative agreements covering as many h or as few h species as t(e states c(oose.  For 
eac( species covered by a proposed agreement- t(e state must demonstrate t(at it (as an 
^ade\uate and active conservation program_ t(at includes scientific resource 
management of suc( species and t(at is consistent wit( t(e purposes and policies of t(e 
Endangered Species Act.  T(e allocation of federal funds to t(e states in support of t(eir 
programs s(ould be based on a somew(at s(orter- but more meaningful set of criteria.  
First among t(ese is t(e number of species to w(ic( t(e cooperative agreement applies.  
In addition- strong enforcement provisions- species recovery re\uirements- and ade\uate 
funding and staffing to implement state endangered species programs s(ould be 
considered.   
 
P. Provide incentives for conservation on private lands 
 
Most private landowners are good stewards of t(eir land.  T(e Act s(ould encourage t(is 
conduct by providing financial and regulatory incentives for conservation.  Using e<isting 
programs- suc( as t(e Partners for Fis( and Wildlife program and Farm Bill conservation 
programs to contribute to t(e conservation of endangered species s(ould be encouraged.  
Providing landowners wit( safe"(arbor assurances for t(eir voluntary actions promoting 
species conservation s(ould li:ewise be encouraged.  Establis(ing a program to provide 
financial assistance for t(e implementation of conservation measures under safe (arbor 
agreements would also encourage t(e broader use of suc( agreements. 
 
6. Significantly increase funding for the Act 
 
Everyone :nows t(e U.S. Fis( and Wildlife Service and NOAA are c(ronically under 
funded to carry out t(eir responsibilities under t(e Endangered Species Act.  
Interestingly- it would not ta:e muc( to c(ange t(at.  Devoting a mere fraction of t(e 
money t(e government spends on roads- mines- timber (auls and ot(er ^(abitat"busting_ 
projects instead to endangered species conservation would pay dramatic dividends- bot( 
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for species conservation and for t(e regulated community waiting for decisions on 
permits and plans.   
 
CONCLUSION 
 
W(en Congress adopted t(e Endangered Species Act more t(an t(irty years ago- it made 
a commitment to future generations to protect and restore endangered species and t(eir 
(abitat.  As t(is Committee considers c(anges to t(e Act- you s(ould as: yourselves 
w(et(er you are :eeping t(at commitment.  H.R. IJ24 reneges on t(at commitment by 
undermining t(e Endangered Species ActYs effectiveness at recovering t(reatened and 
endangered species.  T(e c(anges I (ave outlined today would ma:e t(e Act more 
effective in conserving species and- in so doing- :eep t(e Endangered Species ActYs 
commitment to our c(ildren- grandc(ildren- and generations to come. 
 
T(an: you for considering my testimony.  IYll be (appy to answer \uestions. 


